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Recommendation 3: Align and clarify FAR commercial termination language.

Problem

FAR 52.212-4, Contract Terms and Conditions — Commercial Items, contains a set of standard terms
and conditions for the procurement of commercial items. These terms are intended to satisfy the
requirement of FASA section 8002 that contracting officers use terms that “are determined to be
consistent with standard commercial practice.”! Included in 52.212-4 are terms and conditions
regarding the government’s ability to terminate commercial contracts under various circumstances.

The termination language has been unchanged for the past 24 years. One commenter brought to the
Section 809 Panel’s attention several areas where the termination-related language of Part 12 and
52.212-4 has been the subject of litigation, and recommended the language be addressed. Additionally,
the policy guidance for terminations in FAR Part 49 does not properly align with the policy guidance
for the termination of commercial contracts in FAR Part 12.

Background

FASA required that the FAR contain a list of contract clauses for commercial item contracts that are, to
the maximum extent possible, “consistent with standard commercial practices.”? FAR 52.212-4,
Contract Terms and Conditions — Commercial Items, was established for that purpose. The language of
FAR 52.212-4 is not as comprehensive and prescriptive as typical FAR clauses because it is intended to
be more commercial-like. These simpler, more commercial-like terms also benefit contractors that may
be unfamiliar with all the details and nuances of government contracting and associated business
processes. These terms are intended to provide a framework that better reflects commercial practices
without each contracting officer having to develop unique terms and conditions for each procurement.

It is impossible to establish a single set of terms and conditions that would be appropriate for every
commercial product or service the federal government might procure. FAR 12.302, Tailoring of
Provisions and Clauses for the Acquisition of Commercial Items, addresses this problem by stating that
FAR 52.212-4 represent clauses “intended to address, to the maximum extent possible, commercial
practices for a wide range of potential Government acquisitions of commercial items.” 3 Recognizing
that no one set of terms and conditions could be appropriate across all commercial item procurements,
FAR 12.302 gives contracting officers the flexibility to tailor the majority of the terms and conditions in
52.212-4. This authority allows contracting officers to tailor the procurement to the actual product or
service being procured, including the standard commercial practices for procuring that item in the
commercial marketplace. Of the 21 terms and conditions in 52.212-4 (paragraphs (a) thru (u)), all but
seven terms may be tailored. Among the terms the contracting officer is given the flexibility to tailor are
paragraphs 52.212-4(l), Termination for the Government’s Convenience, and 52.212-4(m), Termination
for Cause.

1 FASA, section 8002.
2 |bid.
3 Tailoring of Provisions and Clauses for the Acquisition of Commercial Items, FAR 12.302.
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Findings

Applicability of Part 49, Terminations, to Contracts for Commercial Products and Services

The FAR recognizes that government contracts for commercial products and services need a vehicle for
terminations; however, it also recognizes that those clauses need to reflect, to the maximum extent
possible, standard commercial practice for commercial products and services that were procured in the
commercial marketplace on the basis of price and without the government-unique cost data or
contractor cost accounting systems. For this reason, the standard FAR Part 49 termination clauses were
not used. Much of the administrative process of termination may apply to the extent it does not conflict
with the more commercial approach in FAR 52.212-4.

In reviewing the professional literature regarding the relationship between the standard FAR Part 49
clauses and processes and those in FAR 12.403 and FAR 52.212-4 intended for procurements of
commercial items, it appears there has been some confusion between that language of FAR 12.403,
Terminations, and the language in FAR 49.002, Applicability.* Specifically, the language in 12.403 states
that FAR Part 49 does not apply, but 49.002 states it is to be used as guidance.

Termination for the Government’s Convenience

52.212-4(1) reserves for the government the right to terminate a contract for a commercial item at its sole
convenience. This is not necessarily a standard commercial practice; however, it does represent a long-
standing practice in government procurement. It gives the government the unique, but necessary,
flexibility to respond to changes in its mission or to a threat without the complex, time-consuming, and
costly process of establishing mutual agreement to terminate a contract prior to completion. For this
reason, FAR 52.212-4 includes a clause that gives the government the right to terminate at its
convenience, but with more commercial-like terms than those in FAR Part 49 and associated standard
FAR termination clauses.

In reviewing the professional literature related to the termination for the government’s convenience
clause at FAR 52.212-4(1), it appears confusion exists and some litigation has taken place regarding
compensation for a terminations for convenience.> Central to the standard FAR policies for convenience
terminations is the concept of the contractor being compensated fairly for the termination prior to final
delivery under the contract. The existing clause is somewhat unclear about the elements of a fair
compensation.®

Termination for Cause

More typical in both commercial and government contracts is a clause providing the buyer with the
right to terminate the contract for cause, including late delivery and failure to provide adequate

4 Nash & Cibinic Report, 29 N&CR 9 21. The Nash & Cibinic Report is a long-standing legal periodical that addresses federal government
contract case law and practice

5 Ibid.

6 Fair Compensation is a term discussed in FAR 49.201, but not defined. The FAR states “Fair compensation is a matter of judgment and
cannot be measured exactly.” The issue here was that terminations under commercial terms were not required to follow Part 49, so it left
open the question of whether “fair compensation” was necessary as discussed in part 49.
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assurances of future performance. FAR 52.212-4(m) provides the government with the authority to
terminate for cause.

FAR 12.403 (c) states “the contracting officer shall send a cure notice prior to terminating a contract for
a reason other than late delivery.”” The professional literature points out that the clause at 52.212-4(m)
does not contain a similar requirement. ® This disconnect needs to be corrected.

Conclusions

FAR 12.403 is the policy regarding terminations of commercial items, but the policies in Part 49 are
intended to be used as guidance in such terminations. The lack of alignment between FAR Parts 12 and
49 should be reconciled by the elimination of the guidance language in Subpart 12.403.

FAR 52.212-4(1) and (m) are intended to represent standard or customary commercial practice, but both
may be tailored or replaced by the contracting officer to better reflect the commercial practice for the
product or service being procured. Because these two clauses are frequently used as is, it is important
they reflect best practices, given their scope and intent. As a result, the language of FAR 52.212-4(l) and
(m) requires further clarification to elucidate the fair compensation principle in paragraph (I) and the use
of a cure notice for a termination for cause in paragraph (m).

Implementation
Legislative Branch
= No statutory changes are required.

Executive Branch
The Section 809 Panel recommends the FAR Council do the following:

= Revise FAR Subpart 12.403, Terminations, paragraph (a) to remove the reference to Part 49 as
guidance.

= Revise FAR 52.212-4(l), Terminations for the Government’s Convenience, to clarify the elements
of fair compensation when a contract for commercial product or service is terminated for the
government’s convenience.

= Revise FAR 52.212-4(m), Termination for Cause, to include language regarding cure notices and
to align this clause with the language at 12.403(c)(1).

Implications for Other Agencies

* The recommended changes will benefit all federal agencies that use the FAR.

7 Termination, FAR 49.607. Delinquency Notices, FAR 12.403.
8 Packer v. Social Security Administration, CBCA 5038, 16-1 BCA 9136,260.
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